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INTRODUCTION

ZDI asks this Court to affirm that pull tab prizes may be redeemed
with a cash card, which enhances regulatory control over the social
pastime authorized by the Legislature. ZDI should recover fees and costs
consistent with the policy objectives of the Equal Access to Justice Act.
The calculation should include costs and fees attributable to the State’s
erroneous motion to dismiss, which violated ZDI’s right to trial in Pierce
County.

L. ASSIGNMENTS OF ERROR

1. Pierce County Superior Court erred when it heard the State’s

motion to dismiss.

2. Thurston County Superior Court erred when it did not affirm the
Administrative Law Judge’s ruling that the ZDI VIP was not a “gambling
device.”

3. Thurston Couﬁty Superior Court erred when it limited the
calculation of attorney’s fees to an hourly rate of $150.00.

4. Thurston County Superior Court erred when it did not award fees
and costs to ZDI for defending the State’s erroneous motion to dismiss and

for ZDI’s motion to supplement the pull tab dispenser.



5. Thurston County Superior Court erred when it limited ZDI’s award
of fees and costs to less than $25,000.00.
6. Thurston County Superior Court erred in failing to fully
supplement the record.

II. ISSUES ON REVIEW
L. Does the Washington State Gambling Commission (the
“Commission”) have “plenary” power to interpret the meaning of words it
has not defined when the words are not ambiguous? |
2. May the Commission prohibit technology that improves regulatory
control of a gambling activity protected by the Legislature?
3. Can the State’s arguments on appeal support a Commission order
that lacks any justification in the record to support the ruling?
4. May the Commission approve cash cards to purchase pull tabs and
redeem prizes, but prohibit ZDI from redeeming the pull tab prizes on the
card automatically at the dispenser?
5. Can a rule adopted by the Commission in retaliation for ZDI
asserting its rights moot this appeal when the rule was adopted in violation
of the Open Public Meetings Act and the Administrative Procedure Act?
6. Should ZDI recover in full attorney’s fees and costs under the

Equal Access to Justice Act and on appeal?



III. FACTS
The Findings of Fact adopted by the trial court are essentially those
of the Commission. CP 1025-1031; AR 408-415. ZDI does not object to
the findings, except the trial court’s Finding No. 25 in part. AR 1030.
ZDI contends approval of cash cards in the tribal lottery system is
relevant.
Over ten years ago, the Washington State Gambling Commission
(“the Commission™) approved pull-tab dispensing equipment that looks
like a slot machine. AR 701. The outward appearance of the equipment
was considered an acceptable entertainment feature that did not alter the
player’s opportunity to win a prize. AR 128, 715. Later in 2002, Director
| Day approved similar pull tab equipment known as the ZDI VIP. AR 295,
274. Presently, there are 135 ZDI VIPs. Declaration of Jay Gerow dated
Oct. 7, 2007 (“Gerow Dec.”). ZDI is the exclusive manufacturer of the
VIP. The ZDI. VIP is depicted at CP 626-658 and AR 108-116.
This case concerns an upgrade té the ZDI VIP. AR 121, 155-156.
The upgrade allows the player to use a cash card. AR 113-116, 155-156.
Cash cards are commonly referred to as a gift card. AR 63. A cash card is
not a credit card. AR 275. The cash card is the only change to the

approved equipment. AR 439.



ZDI’s VIP does not compete with the electronic scratch ticket
terminals operated at tribal venues. AR 410, 726. Equipment sold to tribes
rapidly display electronic scratch tickets. Despite the faster play, the
Commission authorizes players to use cash cards. AR 864, 583, 220, 224.

In June of 1998, the Commission approved 18,000 tribal lottery‘
system terminals that rely upon cash cafd technology. AR 878, 536 and
Appendix 1. By March 30, 2007, aftér denying use of cash card
technology to ZDI, the Commission increased the number of terminals
available to nearly 30,000. CP 583-609. Thousands of Class II bingo
equipment also use cash cards. AR 379-381. The State makes no
objection to these machines. While machine gaming at tribal venues
generates billions, pull-tab gaming revenues are spiraling downward from
a market high in 2001. CP 624; AR 623.

Pull-tab licensees like to use cash cards. AR 739-743. Cash cards
are popular and provide regulatory controls unavailable with paper gift
certificates. AR 880. Cash cards operate off a :computer system that create
an accessible audit trail unavailable with paper gift certificates. AR 705-
706, 740. In 2004, a pull tab licensee confirmed in writing that he could
use a cash card for pull tab gaming in his restaurant. AR 741, 283, 285.
Also in 2004, the Commission approved Donovan, a prepaid debit card

company, to use debit cards in casinos. AR 293, 215.



Cash cards are not the only approved cash substitute for pull tab
prizes. Staff approves the use of gambling chips as a prize for pull-tabs.
AR 204, 469-471. Vouchers are acceptable. WAC 230-40-130.
Customers routinely play back their winning pull tabs to receive more pull
tabs. AR 706. Me;qhandise prizes have always been acceptable. WAC
230-30-070. On July 22, 2005, the Cornm_issioﬁ issued a Field Operations
Rule Interpretation specifically approving the use of gift certificates to
redeem the winning value of a pull-tab. AR 572.

In March of 2005, ZDI asked the Commission to approve its
equipment upgrade. AR 11-15. The upgrade was cash card technology,
like that presently used at the counter, attached to the paper pull-tab
dispenser. Both the pull tab equipmeﬁt and cash card technology are
permitted when operated independently. AR 741. ZDI just put them
together. AR 775. The cash card acceptor allows the operator to buy a
paper pull-tab from the equipment with the card, rather than cash. AR -
773. When the player }is finished, if the player elects to put the winning
pull tab back into the terminal, the value of any winning paper pull-tab
under $20.00 is recorded on the cash card. AR 774. Instead of repeatedly
adding in unlimited amount of money, the player may limit spending to
what is recorded on the card. The Commission admits the regulatory

benefits. AR 880.



The Gambling Equipment Team (GET) representati§e, who
received the submittal in March 2005, told ZDI the upgrade should be
approved. AR 857. In July, the GET team coordinator recommended
approval of the equipment (AR 468); however an official approval letter
was never sent. Instead, on August 15; 2005’, thé Assistant Director of
Licensing Opefati’ons rejected the upgrade. AR 69-70. ZDI petitioned the
Commission for Declaratory Relief. AR 1-5.

The Commission refused to rule on the declaratory judgment and
instead referred the matter to an Administrative Law Judge (ALJ) for fact
finding and conclusions of law. AR 779-91. The matter was heard before
an ALJ who previously worked for the Commission as .an Assistant
Attorney General. AR 88.

The Commission’s position was presented by its speaking agent,
Dallas Burnett. AR 93. He testified that the upgrade would not be an
expansion of gambling (AR 829) and that the upgrade would improve
regulatory controls. AR 880, 884; ASe'e also AR 267. He testiﬁéd that gift
certificates are permitted as prizes for pull-tabs and that if a cash card was
a gift certificate then a cash card is an acceptable prize. AR 891, 893, 183.
He also testified that human contact with a cashier to award the prize was

not a basis to reject the upgrade. AR 857-858.



ZDI offered the testimony of former Commission Director Frank
Miller. AR 698-734. Mr. Miller was the Director in 1997 when the
equipment was initially approved. AR 699. Mr. Miller testified that he
would approve the upgrade because of the enhanced regulatory controls.
AR 705, 725. He testified the upgrade unld not make the equipment a
“gambling device” and testified that_thé _Commission has a duty to protect,
rather than promote, the industry through regulation and control. AR 706,
714-716. Human interaction was not a criteria to reject the automated
limited cashier function. AR 724-725, 705. The Commission could not
“expand gambling” and any increase in play of the equipment would not
be a regulatory concern because pull-tabs are legal. AR 722-723. It
would however, be a benefit to an industry that has been suffering
significantly since the approval of the tribal lottery system. AR 705.

The Administrative Law Judge issued a lengthy opinion explaining
that the crediting of the winning pull-tab value to the cash card did not
make the equipment a gambling device because the paper pull-tab
controlled the gambling activity. AR 408-424. He also deferred to the
Commission to consider a rule change to add the term “cash card” to its
rules to conform the rules to modem technology. AR 423-424.

ZDI asked the Commission to agfee to a rule change to add the

term “cash card” to its rules. CP 770. The Commission refused. CP 295-



300. ZDI petitioned the Commission to review the ALJ’s ruling on the
term “cash card.” AR 428. Staff appealed the portion of the ALJ’s
decision that the upgrade was not a “gambling device.” AR 573.

In July, 2006, the Commission changed its rules to allow the use of
a cash card to purchase pull-tabs. CP 658, Appendix 2.

On August 10, 2006, the Commission issued its final Order on the
Petition for Review. AR 961-965. The Commission affirmed the ALJ’s
order on cash cards and without any rationale “vacated and specifically
disavowed” the ALJ’s determination that the upgrade was not a gambling
device.

On September 11, 2006, ZDI petitioned for judicial review of the
Commission’s Final Order. CP 351-370. The State moved to dismiss.
CP 330-339. The matter was transferred to Thurston County. CP 7-8.
The State filed a second motion to dismiss, but did not assert any
challenge to the transfer of venue or to its present argument that the
superior court laéked jurisdiction due to ZDI failing to file within thirty
days in Thurston County. CP 379-386. The trial court granted the State’s
motion in part, limiting review to RCW 34.05.570(3). CP 667-668.

On May 1, 2007, the petition for judicial review was heard in
Thurston County Superior Court. The Court issued a written opinion letter

(CP 1063-1065) and later in August entered findings of fact and



conclusions of law in favor of ZDI. CP 1067-1068, 1052-1062. The Court
specifically found the Commission acted arbitrarily and capriciously and
outside of its statutory authority. The Court ruled the upgrade complied
with the law and that it was not an “expansion of gambling.” The Court
awarded ZDI some of its attorney’s fees and costs. CP 1075-1076. The
State appealed the Superior Court ruling on September 15, 2007, and ZDI
cross-appealed on September 17, 2007.

In January 2008, the Commission passed a new rule that it adopted
in retaliation for ZDI’s challenge of its authority. State’s Brief, Appendix
C. ' The new rule purports to prohibit ZDI’s upgrade with regard to the
redemption of prizes. An action is currently pending in Thurston County
to invalidate the new rule on several grounds. State’s Brief, Appendix C.

IV. STANDARDS OF REVIEW |

Review of this action is governed by the APA provision on judicial
review of “agency orders in adjudicative proceedings.” RCW 34.05.570
(3). Nine grounds provide authority to reverse agency action. The trial
court applied four of the nine grounds to reverse the Commission:

The order is outside the statutory authority or jurisdiction of the

agency;

The agency erroneously interpreted and applied the law;

The order is not supported by the evidence;

The order is arbitrary and capricious.
RCW 34.05.570 (3) (b), (d), (e), and (i).



ZDI contends two additional grounds support the trial court’s reversal:

The order violates ZDI’s constitutional rights; and

The order is inconsistent and the Commission fails to provide any

rational basis for the inconsistency with its own rules.

RCW 34.05.570 (3) (2) and (h).

At the trial court level, the State moved for reconsideration of the
trial court’s decision. CP 1013 — 1020. The State did not appeal the trial
court’s order denying reconsideration. CP 1035-1037, State’s Notice of
Appeal. Thus, the trial court’s order on reconsideration is a valid order in
favor of ZDI. RAP 5.2, RAP 18.9(b).

This Court should affirm the trial court’s decision because the trial
court did not err in finding against the Commission. The Commission
permits the use of a cash card to purchase pull-tabs from the ZDI VIP and
the Commission permits use of a cash card to redeem prizes at the counter
and with equipment sold by vendors to tribes. It has no authority to
prohibit it automatically on ZDI’s equipment.

V. ARGUMENT
A. The Commission Acted Outside Its Statutory Authority
1. The Commission’s Role is to Regulate Legislatively Authorized
Gaming Activities, Not to Suppress Gaming Activities the Legislature
has Authorized

WASHINGTON CONSTITUTION ART. II, § 24 prohibits all lotteries

except as authorized upon the affirmative vote of sixty percent of the

10



members of each house of the legislature. The State contends the
Commission has “plenary” powers over gambling. However, under ART.
II § 24, all gambling is prohibited unless the Legislature approves of the
acﬁvity by a supermajority. Thus, the Legislature is without authority to
delegate to an agency the ability to prohibit gambling activities. Sackeft v.
Santilli, 146 Wn.2d 498, 504-505, 47 P.3d 948 (2002), quoting Diversified
Inv. P’ship v. Dep’t of Soc. And Health Servs., 113 Wn.2d 19, 24, 775
P.2d 947 (1989). Delegation of its Legislative function would violate
separation of powers. Amalgamated Transit Union Local 587 v. State, 142
Wn.2d 183, 234, 11 P3d 762 (2000).

The trial court’s decision is consistent with the constitutional
limitations:

“The function of the Gambling Commission is regulatory. The
Gambling Commission itself does not have the power to expand the
practice of gambling or the authority to prohibit gambling. This power
was not delegated by the legislature to the commission. Since there is no
statutory support for prohibiting cash card acceptors in pull tab vendors
the Gambling Commission exceeded its authority by denying ZDI’s

petition.” CP 1064-1065.

2. There is No Basis in Law or Fact to Withhold Approval of
Cash Card Technology, which Enhances Regulatory Control

Cash card technology is not mentioned in the Gambling Act.
RCW 9.46. Cash card technology is not “gambling.” RCW 9.46.0237.

Cash cards are treated as a gift certificate in statute. RCW 19.240.010(5).

11



The State’s reference to RCW 9.46.070 (11) is misguided. First
the statute was never a contention at the trial level. AR 673—918.. The
statute was never rr‘lentioned in the Commission’s objections or final
order. AR 21,23, 961-962. There are no findings concluding a cash card
is a prohibited prize or that the cash card is the prize on ZDI’s VIP. CP
1052-1053. ZDI contends the pﬁll tab prize is either cash or merchandise;
whichever the pull tab game in play designates on the flare. The cash card
used as a limited cashier function at the VIP does not alter the pull tab
prize.

Cash cards have never been a prohibited prize. In fact, cash cards
are prizes for pull tabs just like gift certificates are prizes for pull tabs. A
cash card prize may be attached‘ to the flare and removed when the
winning ticket is played. When the cash card is the prizé it is the same as
merchandise. The card has market value. Cash cards are traded over the
intemet and sold in grocery stores. AR 794; CP 183. The Commission
has never objected to the flare because the VIP upgfadé does not affect
marking the flare. AR 729-730 AR 673-918. Low tier winning tickets are
not marked off the flare whether purchased at the VIP or the counter.
WAC 230-14-100.

What the Commission is attempting to prohibit is ZDI’s use of the

cash card to store a cash prize, the limited cashier function. When the

12



cash card is used as a storage receptacle for a cash prize, rather than as the
prize itself, then the cash card does not implicate the Commission’s
powers under the statute. A cash card does not change the wager or the
prize. The wager is still a dollar. The prize is still the monetary value
designated by the pull tab.

RCW 9.46.070 (11) does not give the Co_mrhissiori aufhority to
prohibit cashier functions. In fact, the Commission does not even regulate
cashier functions. Human cashiers are not even licensed.

Unlicensed unregulated human cashiers use cash cards to record a
cash prize at the counter. CP 1057; AR 740-742. There is no regulatory
authority to prohibit automation of that function, particularly given the
regulatory advantages and benefits to smaller businesses. AR 724-725.
The State’s argument that it has “plenafy” power to prohibit an automated
limited cashier function evidences its abuse of discretion and érbitrary
exercise of power. It has no authority to prohibit automation that
enhances regulatory control.

An enabling act such as the Gambling Act is not suificient to
establish delegation of rulemaking aqthority to an agency. RCW
34.05.322. “Since administrative agencies are purely creatures of
legislation without inherent or common-law powers, the general rule

applied to statutes granting powers to them is that only those powers are
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granted which are conferred either expressly or by necessary implication.”
Brown v. MacPherson’s, Inc., 86 Wn.2d 293, 304, 545 P.2d 13, 20 (1975).
“The court cannot read into a statute anything which it may conceive that
the legislature has unintentionally left out.” Brown at 305.

The Legislature never _authorized the Commission to prohibit
regulatory énhahcements. Régulatory enhancgments in cashier funétions
benefit the regulétory purpose .of the Commission, without alteration to the
element of chance inherent in the approved pull tab, which is the gambling
activity.

The Gambling Act was designed to prevent corruption through
regulation. The Commission’s powers are regulatory, not prohibitory.
RCW 9.46.010. The Act represents a shift in public policy away from the
previous prohibition system where unregulated gambling was prolific and
corrupt. AR 700. RCW 9.46.070, the statute delegating limited power to
the Commission, does not use thg term “prohibit.” Instead, the authority is
specific to gaming activities, not cashier functions, and authorizes the
Commission to “regulate and establish.” AR 722.

The Legislature authorized liberal construction of Commission
powers to closely control the gambling activities authorized by the
Legislature. Id. Historically the Commission followed the adage that any

innovation that improves regulatory control is permitted. AR 728; CP
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157-158. Any innovation that interferes with regulatory control is not.
The vision of the agency has always been to “Anticipate, Innovate, and

Excel.” www.wsgc.wa.gov. Computerized innovation such as the limited

cashier function available using cash card technology meets the regulatory
and policy objectives of the agency. CP 158-159; AR 728.

Without tﬁe limjted cashier function of the cash éard, pull tabs
prizes aré awarde.d in cash or ﬁlore pull tabs by a cashier who is not
subject to Commission scrutiny. Cashier cash transactions cannot be
remotely or randomly audited unannounced.

Pull tabs are not a considered a “vice” as argued by the State,
instead the Legislature characferizes pull tabs as a social pastime. RCW
9.46.010. Social pastimes are to be protected from Commission
restrictions that limit participation in the activity. RCW 9.46.010. The
Legislature has specifically declared that participation in social pastimes is
in the “public interest.” RCW 9.46.010.

Pull tabs serve two primafy public policy objectives. Restaurants
and other small businesses rely upon pull tabs as a “commercial
stimulant.” RCW 9.46.0325. Non-profit and charitable organizations
depend on the revenue to support needed social services. RCW 9.46.0209.
Licensees want cash card technology to protect their pull tab business and

to reduce overhead. AR 740-743.
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If the Commission is allowed to prohibit technology that improves
regulatory control, then the Commission ceases to function as a regulatory
body. Instead the State reverts to a prohibition system, which was
specifically rejected by the Legislature because it promotes corruption.

B. The Trial Court Correctly Determined Cash Card Technology
is Permitted by Statute and Rule

When the ZDI upgrade was rejected, staff attempted to support its
position on four grounds. AR 21-23.

First, staff claimed a limited cashier function would make the
equipment a gambling device under RCW 9.46.0241(1). The ALJ rejected
staff’s position explaining that the limited cashier function of the cash card
does not alter the player’s opportunity for chance. AR 416;419. The
player gets nothing more or less than a paper pull tab and the
preprogrammed win recorded on the paper pull tab. The cash card does
not affect the winning outcome. AR 722. The gambling device issue is
further addressed in subsection (c)(1)of this brief. Use of a cash card does
not make the equipment a “gambling device.” |

Staff’s second objection was the rules governing the purchase of
pull tabs did not affirmatively state a pull tab can be purchased with a cash
card. AR 854. This left staff vulnerable under WAC 230-12-050(2), a

~rule regarding the purchase of pull tabs. AR 882. Under current
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conservative leadership, staff expressed concern in permitting any activity .
not specifically authorized in rule. AR 184.

After the fact finding hearing and prior to its ruling on the petitions
for review, the Commission changed WAC 230-12-050(2) to specifically
authorize the purchase of a pull tab with a cash card. CP 318. After the
rule change was adopted, the Director approved the ZDI upgrade in part.
AR 880-881; Gerow Dec., Ex. B. ZDI is aﬁthorized to add the cash card
acceptor to its pull tab equipment so long as the pull tab prize is not added
on to the card at the equipment. Without question, staff’s second
objection was eliminated by the Commission’s rule change. The ZDI
upgrade complies with the amended WAC 230-12-050(2).

Staff’s third objection was that the rules governing the redemption
of pull tab prizes do not affirmatively state a pull tab prize can be a cash
card. Again staff felt the absence of an affirmative statement left them
vulnerable under WAC 230-30-070(1), the rule on pull tab prizes. The
Commission has not amended this rule.

This rule allows an award of pull tab prizes in either “cash” or
“merchandise.” The trial court analyzed this rule under basic principles of
statutory construction and held cash card technology meets the

requirements of the rule. CP 1060-61, AR 1063-64.
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The State objects to the trial court’s ruling, arguing the trial court
has prevented it from defining its own rules. State’s Brief at P. 25.
Apparently, the Commission thinks it has “plenary” power to interpret
undefined words at its discretion. Fortunately, the Commission’s powers
are not that dictatorial. Where there is no ambiguity in the rule, the
_ agency’s interpretation of the law is not given any deference. ARCO v.
WA Utilities and Transp. Com’n, 125 Wn.2d 805, 888 P2d 728 (1995).
The Commission’s powers are constrained by the rules of statutory
construction. Absent a definition, terms are given theirv plain and ordinary
meaning. State v. Sullivan, 143 Wn.2d 162, 19 P.3d 1012 (2001). If an
undefined statutory term is not technical, a dictionary definition may be
used to establish the meaning of the word. Burton v. Lehman, 153 wn.2d
416, 423,103 P.3d 1230 (2005).

With regard to the question of whether a cash card fits within the
definition of “cash,” cash is not limited to currency. The term “cash”
includes cash equivalents. The déﬁnitions relied upon by the trial court

include Black’s Law Dictionary: “cash. Money or its equivalent; usually

ready money.”; and Merriam Webster’s Dictionary (1998): “cash 1: ready

-money, 2: money or its equivalent paid at the time of purchase or

delivery.”
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The ALJ introduced a notion that cash has “universal acceptance.”
While a cash card is issued by a particular vendor for use at that location,
if a patron requests the currency, the vendor exchanges the card for
currency. RCW 19.240.020. See also State’s Brief, Appendix C and
WAC 230-14-047(e)(b). As a practical matter, a cash card merely stores
the currency at the customer’s discretion.

Cash equivalents are not “universal” in application. A check or
money order is not universally accepted at other locations. Once
endorsed, only one location may accept it. Cash cards are the same, once
the commitment of money has been made to a particular vendor, the card
is used for the vendor’s services only.

Other cash equivalents accepted by the Commission such as
vouchers, chips, or pull tabs are not universally accepted. “Universal
application” is not a distinguishing characteristic of a cash card from a
cash equivalent. Thus, a cash card meets the plain and ordinary definition
of cash because it is a cash equivalent.

With regard to the question of whether a cash card is
“merchandise,” cash cards fit the statutory definition. RCW
19.178.010(3) defines merchandise as “goods, wares, or other property or
services capable of being the object of a sale regulated under this chapter.”

The trial court also referenced Black’s Law Dictionary definition: “all
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goods which merchaﬁts usually buy and sell, whether at- wholesale or
retail; wares and commodities such as are ordinarily the objects of trade
and commerce.”

The state attempts to confuse the court by arguing the ZDI VIP
awards electronic credits as the prize, which cannot be packaged or sold
ke mercha"ndisie."The ZDI VIP does not generaté credits or anything of
value. AR 720, 704. The ZDI VIP does not award any prize. The prize is
determined by the pull tab. The customer decides if they want their cash
prize on a cash card. Even if the customer buys the pull tab with a cash
card at the VIP, the customer can elect to take the pull tab to the cashier
for money, rather than putting the pull tab back into the VIP to
automatically transfer the money prize to the cash card. The transfer of
~ the cash prize to the cash card is an election by the player to convert the
paper pull tab prize into a cash card, rather than money. At that point, the
plastic magnetic strip card is a commodity that can be counted, packaged,
wrapped, sold in grocery stores and traded over the internet.

The important characteristic of a cash card is that a cash card is not
a credit card. AR 706. Cash cards used by ZDI are not linked to any bank
account or other credit lending organization. AR 722; AR 794. Thus,

there is no risk of harm from accumulation of debt.
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The Legislature provides another legal ground to equate a cash
card with “merchandise”. Under RCW 19.240.010 (5) a gift certificate is
a gift card. A gift card is a cash card. RCW 19.240.010(4). The
Commission considers gift certificates merchandise and equates gift
certificates with cash cards for purposes of purchasing pull tabs. CP 299.
AR 890-891, 893. The Commission has officially approved the use of gift
certificates as merchandise prizes for pull tabs by field operation memo.
AR 572. The Commission reaffirmed its position that gift certificates are
merchandise prizes for pull tabs after ruling on the ZDI matter and set
forth its position in writing. CP 658. The Commission has recently
proposed a rule consistent with its Field Operations Memo affirming fhe
use of gift certificates as pull tab prizes. Appendix 2. There is no
discernable difference between a gift certificate and a cash card. Thus the
trial court correctly concluded gift cards were within the plain meaning of
the term merchandise. ZDI’s use of cash cards complies with the rules.

Staff makes an erroneous claim that the “merchandise” issue was
never before the Commission for consideration. Staff’s claim is factually
incorrect. The “merchandise” issue was before the ALJ, the Commission,
and the trial court. AR 890, 891, 893, 9905; CP 238, 472-474. ZDI has

never waived its position that a cash card is merchandise.
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Staff’s fourth and final objection regarding human contact with the
cashier under WAC 230-30-050 was never supported by the evidence.
Staff testified it was a non-issue. AR 423. The Administrative Law Judge
considered staff’s fourth objection unwarranted. AR 423. The Trial Court
affirmed. CP 1060.

Undér éﬁrrent fequirem¢nts, a customer méy occupy the pull tab
equipment all day without taking winning puil tabs to the counter. There
is no limit to the number of pull tabs a customer may purchase from the
machine. The cash card does not change that characteristic. Further, the
Commission amended its rules to permit the purchase of pull tabs with a
cash card. It could not think contact with the éashier was important. The
Commission did not limit the amount of money a customer could put on a
card that the customer could use to purchase pull tabs. At present, ZDI
customers can spend hundreds of dollars buying pull tabs from its
equipment without ever cashing in a winning pull tab. Staff’s objection
regarding contact with the cashier is not well foundéd.

ZDI’s upgrade should have been approved because it complies
with the Commission’s rule on pull tab dispensers. Pull tab dispensers
that meet the standards of WAC 230-30-097 comply with the law. The
rule does not prohibit cash cards. In fact, the rule suggests cash cards are

permissible if notice requirements are met: “Devices utilizing bill
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acceptors or similar devices that do not return change shall clearly
disclose that fact to the consumer.” WAC 230-30-097 (6) (Emphasis
added).
The Commission’s New Rule Targeting Use of Cash Cards As Prizes
on ZDI’s VIP is Under Judicial Review, and In Any Event Would Not
Moot This Appeal. . :

In January 2008 after ZDI preyailed, the Commission adopted a
new rule for electronic pull tab equipment. State’s Brief, Appendix D.
The new rule targets the ZDI VIP upgrade by authorizing the purchase of
pull tabs with a cash card and not affirmatively authorizing the usé of cash
cards for prizes. The rule prohibits any activity not specifically authorized
by the rule. ZDI has asked Thurston County Superior Court to void the
new rule on several grounds. Appendix 3 The rule was adopted without
consideration of the impact on small businesses in violation of the APA.
RCW 34.05.310(2); RCW 19.85.040. The rule was adopted by two votes,
rather than the statutorily required three votes. RCW 9.46.050(2). And
finally, the rule violates the rights of ZDI and is without . statutory
authority. ZDI expects the rule will be deemed void.

The new rule does not moot the appeal even if the new rule is
ultimately validated. ZDI should have been operating its equipment since

March of 2005. In this action, ZDI requests fees and costs for asserting its

rights through the trial court level and on appeal. ZDI’s claim includes
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reimbursement under the Equal Access to Justice Act, which ZDI has yet
to recover from the State. The State requested a stay, which was granted.

ZDI should have been paid the costs and fees awarded to date
under the Equal Access to Justice Act. The Act does not ameliorate the
state’s obligation to pay an award on appeal when the trial court rules in a
party’s favor. The mere fact that a party achieves success at the trial level
entitles the party to the award. RCW 4.84.350. If the State can stay
payment by appeal, the small business litigant suffers. The inequities in
power that the Equal Access to Justice Act was intended to rectify
disappear.

C. The Commission’s Prohibition on the Use of Cash Card
Technology is Not Supported by the Evidence.

1. The ZDI upgrade is not a “gambling device.”

ZDI’s upgrade is not a “gambling device”, but even if it was, the
upgrade would not necessarily be illegal. The mere fact that gambling
equipment meets the definition of “gambling device”.does not mean the
equipment is illegal. The Gambling Act defines “gambling device”, and
imposes penalties against individuals who do not have authority for the
device. RCW 9.46.215. The Legislature clearly recognized that gambling
devices were legal for pull tabs, and specifically authérized fees from the

sale of pull tabs from devices. RCW 9.46.116.
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The distinguishing characteristic between equipment and a
gambling - device is the capacity of the equipment to generate the
opportunity to win a prize. AR 418. In any gambling device, the device
itself generates the element of chance. RCW 9.46.0241(1). Gaﬁbling
devices include a random number generator or other technology that
creates value. AR 719-720.

The ALJ in this matter provided a lengthy analysis describing why
the upgrade to the ZDI VIP with the cash card acceptor did not make the
approved equipment a “gambling device.” AR 418-419. The paper puil
tab is not altered by the equipment. Id. The element of chance remains
preprogrammed in the paper pull tab. Id.

The Commission has never articulated any basis for disagreeing
with ZDI and the ALJ. In fact, the Commission cannot conclude the ZDI
VIP upgrade is a gambling device without reversing approval of existing
technology. AR 704.

If the upgrade is a gambling device that the Commission chooses
to prohibit, then the equipment operating since 1997 would violate the law
as would the thousands and thousands of Class II and Class III machines
operating throughout the State.

At the Federal level, under the Johnson Act, the distinguishing

characteristics of the ZDI VIP and the upgrade described by the ALJ are
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recognized. AR 476-494. The federal | government articulates the
distinction as the difference between an electronic facsimile of a gambling
activity and a technological aid to assist in the play of the gambling
activity. 25 U.S.C. § 2703(7); 25 C.F.R. § 502.7(a). Electronic facsimiles
are prohibited. Technological aids are permittéd.

The definition of “gambling device” follows this logic. Electronic
pull tabs are specifically characterized as gambling devices. An attorney
general opinion describes the essential characteristic of pull tabs in this
state is the paper itself. AR 135-142.

The ZDI VIP upgrade does not violate the paper pull tab
requirement. A player may merely purchase a paper pull tab every time.
The cash card does not award more pull tabs of gambling opportunities.
Instead the equipment is entertainment that has little to do with the
gambling activity. A player can buy more chances and play the chances
much faster by purchasing the whole game set of paper pull tabs at the
counter and opening the pull tabs in rapid succession. The State has never
rebutted this fact. The VIP equipment actually slows the gambling
activity by forcing the player to purchase one ticket at a time. The player
may elect to return the ticket to the machine to watch the spinning wheels
and listen to the audio sounds before collecting the prize recorded on the

paper ticket.
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After losing the gambling device argument before the ALJ, staff
cross appealed the order and interjected a new argument that the ZDI VIP
upgrade was a gambling device as defined under subsection (2) of the
definition. However, staff’s argument contradicted its trial testimony. AR
179. The Commission reversed the ALJ’s decision, but made no findings
of its own and never adopted staff’s later argument. AR 962.

None of the other remaining ﬁrovisions of the definition of
gambling device apply because pull tab gambling is not “professional
gambling.” RCW 9.46.0269. Pull tab gaming is an authorized social
pastime. RCW 9.46.010 & .0273. As a matter of public policy it is the
Commission’s job to protect, not promote, but to protect the activity to
achieve success for the benefit of non-profits and charities, and as a
commercial stimulant. RCW 9.46.0325; RCW 9.46.0311.

The State mentions in a footnote that neither party petitioned for
review of the gambling device issue. The State is incorrect. ZDI appealed
the Commission’s order in its entirety. CP 1001-1005. The trial court
took up the state’s argument on reconsideration and ruled that the
Commission’s decision to “vacate and specifically disavow” the ALI’s
ruling that the upgrade was not a gambling device meant the Commission
disposed of the issue entirely. It became a non-issue. 8/17/07 VRP at 25.

ZDI has no objection to a ruling that the gambling device issue may not be
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a basis to deny the technology; however, if the State intends to revisit the
issue after this appeal, the State should be barred under principles of res
-~ judicata or collateral estoppel. The ALJ decided the matter and there is no
basis to consider the upgrade a gambling device. ZDI is entitled to finality
in these matters andl should be permitted operate its upgrade immediately.

2. Use of a cash .c,ard dogs not eﬁpand gambling. -

The State has repeated fhe phrase “expansion of gambling”
throughout these proceedings as if there is some legal prohibition against
tﬁe “expansion of gambling.” No such legal prohibition exists. There is
no statute, no case law, and no constitutional provision prohibiting an
“expansion of gambling.” Instead the phrase is a shorthand for a
parliamentary discussion in the legislature when gambling bills reach floor
action. CP 660-662. Legislators have used the term to inquire whether a
measure violates the art. II, § 24 provision of the constitution that requires
supermajority vote of the legislature to authorize any lotteries. Id. The
parliamentafyl rulings have been justified through consideration of Whether
the measure authorizes gambling not previously approved — hence the
" inquiry “Is it an expansion of gambling.” The parliamentary rulings are

not particularly dispositive, but rather political in nature. Id.
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The “expansion of gambling” theory has no application to this
matter. The Legislature has already approved pull tabs and pull tab
devices. RCW 9.46.010; RCW 9.46.116.

Staff testified the ZDI VIP would not “expand gambling.” AR
879. Former Commission Director Miller testified the ZDI VIP would not
“expand gambling.” AR 722—723. . |

There is absolutely zero evidence in the record that pull taB sales
would increase. Certainly ZDI hope sales would increase, but increased
sales has never equated to an “expansion of gambling.” AR 706. Pull tab
sales are supposed to be profitable to serve their statutory purpose. Id.

There is absolutely zero evidence in the record that more fnachines
than currently exist would operate in this state. Gerow Dec. at 7.

Defendant State interjects fear and tainted terminology such as
“vice” for affect. The suggestion is that the State will be overrun with
machine gaming if ZDI is permitted to use cash card technology. The
State’s position is pure nonsense. .

D. The Commission’s Actions Are Arbitrary and Capricious.

The Commission never articulated any reason why a cash card is

permitted to purchase a pull tab, but not to award a prize. CP 299-300.

There is no rationale for such a distinction. Id. In fact, prohibiting the
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back end prize while permitting the front end purchase ameliorates the
regulatory value of the cash card.

Strict regulation and control is the direction given to the
Commission, yet the Commission has made a decision that contravenes
the Legislative directive. There is absolutely no contest over _fthe impr(_)ved.
regulatory benefits of cash card technology. |

Cash exchanges are eliminated. Automated audit reports can be
generated quickly and remotely. Overhead is reduced because fewer
cashiers are required, and the cashier dependence upon a trusted and
competent cashier is eliminated. Checks and balances are inherent to the
activity that does not exist without the cohtrols.

The State’s efforts to provide justification after the fact on appeal
violate thé restrictions of the APA, which prevent a party from making
novel arguments on appeal. RCW 34.05.534.

Neither argument from the State’s appellate brief were grounds
relied upon by the Commission to deny use 6f a cash card for prizes.

1. The entertainment function of the ZDI VIP slows the
game of pull-tabs.

In its brief, the State now contends that cash card technology
speeds up the rate of play and that is why the Commission was justified in

denying the technology. Appellate Brief at I. The Commission’s order
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has absolutely zero findings of fact to support fhe State’s argument. AR
961-963. Neither does the ALJ opinion. AR 436-442. The trial court also
- commented “there is no support for the position that the use of cash cards
expands gambling in any way.” CP 1065. Speed of play is a new
argument for the State that bears absolutely no relationship to the record
Below. There is no reference to speed of play in the letter from staff
denying approval of cash cards. AR 21-22. There is no testimony from
any expert opining that the speed of play would increase. In fact, former
Director Miller contrasted the slow speed of the ZDI VIP against the “fast,
fast, fast” speed of a traditional slot. AR 715-716.

In reality,‘ the ZDI VIP does not speed up the play of pull tabs, the
pull tab plays at exactly the same rate. With a cash card, the player can
purchase only one ticket at a time. The same number that can be
purchased with cash. If the pull tab is a winner and the value of the win is
recorded on the cash card, the player is not awarded more pull tabs.
Instead, for the exéct same consideration of a dollar, the player can
purchase one more pull tab.

The equipment actually slows down the quantity of pull tabs
consumed by the player at any given time. A player can open more pull
tabs without putting the paper ticket back in the equipment. The

equipment is entertainment that actually slows the gambling activity. The
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customer occupies his or her time watching the spinning reels, rather than
opening multiple tickets. Use of a cash card does not change that fact.
. The cash card technology itself provides accountability to the player that
the player spending undocumented amounts of cash does not have. The
.player currently is able to put unlimited amounts of cash into the machine.
With a cash card, the technology accounts for every dollar spent. AR 643-
646. The card allows the customer to limit their activity to the monetary
value of the card. With cash, the customer can empty his or her pockets
and have no record of his or her investment.

The State’s other angle to its argument regarding “speed of play” is
that customers will buy more pull-tabs. Again this argument is a new one
made after the Commission entered its order. The issue is not present in
the State’s brief before the Commission. AR 329-334. The issue is not
present in the State’s brief in Closing Argument before the Commission.
AR 372-375. The issue is not present in the State’s cross Appeal and
Reply to Petition for Review. AR 573-580. The issue is not present in the
State’s closing argument before the ALJ. AR 909-914. The issue is not
mentioned in the ALJ’s order. AR 961-963. The issue was not mentioned

| by the Commission when it first rejected the technology. AR 151-152.
The issue was not the opinion of the staff or any expert at trial. AR 836-

894.
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Staff’s speaking agent testified that there was no consideration of
cash technology improving sales of pull tabs:

Q: The GET team didn’t really get into a discussion about the
value of pull tab gaming and innovation in that arena as it pertains to the
RCW that approves it as a commercial stimulant, did it?

A: No. No, we didn’t even look at the RCW.

Staff clearly supported use of a cash card if the rule mentioned the word
cash card. AR 854.

Increased play of pull tabs is not an objection that the Legislature
authorized the Commission to prohibit. Instead, the Legislature directed
the Commission to protect the play of pull tabs so as to preserve the value
of the activity for non profits, charities, and as a commercial stimulant.
RCW 9.46.010. So, if the cash card does increase sales of pull tabs then
such success is a good result consistent with the policy objectives of the
Legislature.

Pull tab gaming revenues are not limited. Historically there was a
requirement that pull tab revenue not exceed revenues generated by meals
and drinks. RCW 9.46.0217. To be a commercial stimulant the pull tab
sales had to be “incidental.” However, the Legislature repealed that policy

in 1994. CP 717. For more than ten years there has been no limit on pull
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- tab revenues either as a commercial stimulant or for non profits and
charities.

The Commission’s rules do not cap revenues. In fact, the
Commission’s fee schedule contemplates annual pull tab revenues of over
eight million dollars. WAC 230-04-203, AR 510. The Commission
categorizes charitable and non profit organizations in “regulatory groups”
based upon gross gambling receipts at levels that exceed five million
dollars. WAC 230-12-076. None of the pull tab licenses are generating
five million dollars of revenue in pull tab gambling. CP 487.

Social pastimes have always been profitable, and far more
profitable than they are right now. AR 410. There is no evidence in the
record to support the claim that the cash card will reverse the downward
trend of pull tab sales. However, if it does, that would be a benefit to
everyone and would support the reasons why pull tabs are legal.

2. Cash card technology requires human interaction.

The State’s argument on appeal that cash card technology
eliminates human interaction contradicts the Commission’s own testimony
and the findings of the Administrative Law Judge. AR 450. The
Commission’s order makes no findings on this point. AR 961-962. There
is absolutely zero factual evidence in the record to support the State’s

position.
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Human interaction cannot provide the criteria to deny use of cash
card technology to ZDI because human interaction is not eliminated. If
the cash card is the prize, the customer must interact with staff to load
monetary value on the card, to purchase food and drink from the value of
the card, and to exchange the card for currency. If the Commission
wanted to require human interaction in the play of pull tabs, then the
Commissidn would not have amended ‘its rules to allow the customer to
buy pull tabs from the equipment with a cash card of unlimited value. If
you can buy a pull tab without human interaction, then awarding the prize
makes no discernable difference. There are no rules that require human
interaction. The player can stay at the VIP or any other mechanical pull
tab dispenser all day right now without ever appearing before the cashier
to redeem the prize. Awarding the prize on a cash card does not alter that
fact.

A player currently is not required to redeem the prize at any given
time. A player may purchase the entire game set without ever redeeming
the prize. There is no evidence in the record to support the states
argument. No one has testified that use of a cash card will change the
number of times a player will interact with the cashier. In fact, the player
may buy more food and drinks if the player has recorded value on his or

her cash card and need not spend more money than has accumulated on
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the card. Players purchase food and beverages from staff on the floor, not
just at the counter.

.The State’s contention on human interaction is a meaningless
argument without justification. Many of the businesses and entities
dependent upon pull tab revenues benefit when the player can account for
winnings on a cash card, without exchanging cash with-the cashier.
Regulatory rules require consideration of the impact on small businessés.
The Commission failed to consider the impact on small businesses in
prohibiting a limited cashier function. Businesses value cash cards
because of the accounting controls. AR 742. Smaller businesses reap the
benefits of pull tabs without suffering increased overhead demands from
staff required to redeem low tier winners who may make mistakes. A
cashier is still required for prizes that exceed twenty dollars. If the cash
card does eliminate the overhead and losses associated with a cashier
exchange, then the regulatory benefits of the card have improved
| regulation and control of gambling, meeting the legislative intent of
eliminating and or reducing corruption.

E. The Commission’s Prohibition To ZDI is Inconsistent With Its
Own Rules and the Commission Has No Rational Basis For the
Inconsistency.

The Commission’s prohibition of cash card technology for ZDI is

inconsistent with Commission approval of cash card technology in tribal



compacts and its acquiescence of Class II Bingo machines using cash
cards. Even though the regulations are managed in rule for non tribal
entities and by compact for tribal entities, the Commission’s powers are
the same. The Commission does not have the power to negotiate
exclusive gaming rights for the tribes or to grant special privileges to
vendors selling to tribal entities.

Nothing in the law authorizes a tribal entity to use technology
unavailable to any other entity. Rumsey Indian Rancheria of Wintun
Indians v. Wilson, 64 F.3d 1250, 1258 (9th Cir. 1994), cert. denied by
Sycuan Band of Mission Indians v. Wilson, 521 U.S. 1118, 117 S. Ct.
2508, 138 L. Ed. 2d 1012 (1997). In fact, under federal iaw, a state may
only negotiate regulatory controls in a compact for gaming activities that
are permitted in this state. Congress determined that “Indian tribes have
the exclusive right to regulate gaming activity on Indian lands if the
gaming activity is not speciﬁcally prohibited by Federal law .and is
conducted within a State which do.es not, as a matter of crirhinal law and
public policy, prohibit such gaming activity.” 25 U.S.C. § 2701[5]. The
key phrase from the Indian Gaming Regulatory Act (IGRA) is that a state
“permits such gaming for any purpose by any person, orgarﬁzation, or

entity.” 25 U.S.C. § 2710[b][1]1[A]; [dI[1][B].
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IGRA does not require a state to negotiate over one form of
Class III gaming activity simply because it has legalized
another, albeit similar form of gaming. Instead, the statute
says only that, if a state allows a gaming activity ‘for any
purpose by any person, organization, or entity,” then it also
must allow Indian tribes to engage in that same activity. 25
U.S.C. § 2710(d)(1)(B). In other words, a state need only
allow Indian tribes to operate games that others can
operate, but need not give tribes what others cannot have.

As a matter of law, the technology must be permitted for ZDI or
the technology could not be authorized in the tribal compacts.

F. The Commission Has Violated ZDI’s Constitutional Rights

to Substantive Due Process.

Both the Washington and United States Constitutions provide that
no person shall be deprived of “life, liberty, or property without due
process of law.” U.S. CONST. AMEND. XIV, § 1; WASH. CONST. ART. I, §
3.  “Due process centrally concerns the fundamental fairness of
governmental activity.” Quill Corp. v. North Dakota By and Through
Heitkamp, 504 U.S. 298, 312, 112 S. Ct. 1904, 119 L. Ed. 2d 91 (1992).
See also Standlee v. Smith, 83 Wn.2d 405, 411, 518 P.2d 721 (1974) (“The
court emphasized that fundamental fairmess was the touchstone of due
process.”); State v. Johnson, 9 Wn. App. 766, 771, 514 P.2d 1073 (1973)
(“Fundamental fairness [is] the touchstone of due process. ...”).

[TThe inquiry is whether the individual has been subjected
to “the arbitrary exercise of the powers of government,
unrestrained by the established principles of private rights
and distributive justice.” Bank of Columbia v. Okely, 17
U.S. (4 Wheat.) 235, 244, 4 L. Ed. 559 (1819), quoted in
County of Sacramento v. Lewis, 523 U.S. 833, 845, 118 S.
Ct. 1708, 140 L. Ed. 2d 1043 (1998), and Hurtado v.
California, 110 U.S. 516, 527, 4 S. Ct. 111, 28 L. Ed. 232
(1884).
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Doe v. City of Lafayette, Ind., 377 F.3d 757, 768 (7th Cir. 2004).

ZDI cannot compete in an industry where arbitrary decisions are
made to limit innovations such as cash card technology. Cash card
technology is readily available and is relied upon for gaming in this state.
It is fundamentally unfair to permit cash card technology to limited
vendors selling to tribal entities.

G. The Claims Against the State Statute and the APA Designate
the Superior Court that May Hear This Case, Not the Venue
Provisions of The Gambling Act. '

State -statutes grant ZDI the right to be heard in Pierce County
Superior Court, and those statutes are not rendered inoperative by an
expansive reading of RCW 9.46.095. First, the more specific provisions
of the APA allow proceedings for review under that chapter to be filed in a
variety of superior courts, “at the petitioner’s option.” The same is true of
the claims statute, chapter 4.92 RCW. Finally, there is no basis to read the
general language of RCW 9.46.095 regarding actions “dorie or omitted to
be done” by the commission as overriding the specific provisions of these
statutes that directly apply to this case. In deed, courts have read the word
“jurisdiction” in a statute to mean “venue” when the context so indicates.
The Claims Statute and the APA Specifically Allow This Particular
Type of Case to Be Heard in Pierce County

RCW 4.92.010 provides that any corporation having any claim

against the state of Washington shall have a right of action against the
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state in the superior court. The statute does not limit jurisdiction against
the state to any‘particular county. The_ jurisdictional statute also contains a
venue provision. RCW 4.92.010. The venue options for a plaintiff are
varied and include an option for plaintiff to sue in the county of plaintiff’s
principal place of business. ZDI elected to file in Pierce County where its
offices and legal counsel were located.

Under the statute, the State could move for transfer of venue in
accordance with other statutory provisions, rules of court, or the common
law. RCW 4.92.010. In the absence of a seasonable motion by the state to
change venue, the case “shall” be tried in the county where plaintiff
commences the action.

Defendant State never moved to transfer venue. Thus, the matter
should have been tried in Pierce County. Defendant State filed a motion
to dismiss the matter in its entirety. On appeal, the State asks this Court to
endorse the State’s violation of RCW 4.92.010. Such request violates the
statutory rights of ZDI.

The APA provides additional grounds to support ZDI;s right for
hearing in Pierce County. The Legislature intended the APA to provide
greater public and legislative access to administrative decision making.
Diel v. Western Washington Growth Management Hearings Bd., 153 Wn.

2d 207, 214, 103 P.3d 193 (2004). Absent specific cross reference to
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other authority, the APA prevails. Id In Diel, the APA provisions on
service preempted the civil rules. The Supreme Court found the trial court
erred in treating “proof of service as a jurisdictional requirement.” Id. at
219.

RCW 34.05.510 establishes the APA as the exclusive means of
judicial review of agency action. Thus, the APA is the more specific act
governing this matter. The APA grants jurisdiction in superior court and
grants petitioner various options to select venue. RCW 34.05.514. ZDI
opted for Pierce County. |

Under the APA, the Commission has no power to preempt itself
from the jurisdiction or venue provisions of the Act: “All other agencies,
whether or not formerly specifically excluded from the provisions of all or
any part of the Administrative Procedure Act, shall be subject to the entire
act.” RCW 34.05.030. The Legislature never exempted the Commission
from the APA. Thus, the APA controls. See also Dougherty v. Dept. of L
& I, 150 Wn.2d 310, 317, 76 P.3d 1183 (2003)(declining to interpret a
statute’s procedural requirements regarding location of filing as
jurisdictional unless clearly mandated by statute) and Dept. of Ecology v.
Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 43 P.3d 4 (2002) (determining
plain meaning of statutory provision from all that legislature has said in

statute and related statutes, which disclose legislative intent rather than
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determining plain meaning from examining only the statutory provision at
" issue is the better approach.) When one reads all of these statutes
together, one can conclude either that the Legislature intended the
jurisdiction and venue provisions of the more specific statute to control
when applicable, or that the word “jurisdiction” in the context of the RCW
9.46.095 was intended to refer to venue. See, e.g. Bailiff v. Storm Drilling
Co., 356 F.Supp. 309 (E.D. Tex. 1972)(where federal statute providing
jurisdiction in actions to be in particular district “the word jurisdiction
here means venue”).

To read RCW 9.46.140 (5) otherwise would raise constitutional
questions. The constitution precludes amendment to a comprehensive act
without setting forth the revised section in its entirety. Art. II, § 37. The
Legislature never passed legislation adopting or amending RCW 9.46.095
in conjunction with amendments to RCW 34.05.514 or RCW 4.92.010.
When an amendment alters the scope and effect of a separate
comprehensive act without specific cross reference, the application of the
amendment is invalid. Weyerhauser v. King County, 91 Wn.2d 721, 592
P2d 1108 (1979). In Weyerhauser, the court considered an amendment to
the forest practices act that limited the application of the shoreline

management act. The act was held invalid because it altered the scope and
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effect of the shoreline management act. The Gambling Act does not
preempt the APA or the Claims Against the State statute.

RCW 9.46.095 and RCW 9.46.140(5) do not apply. RCW
9.46.140(5) states the APA controls unless otherwise provided in the
Gambling Act. The Gambling Act makes no reference anywhere to
declaratory judgment actions under the APA or petitions for judicial
review. So RCW 9.46.140(5) is not implicated. Neither is RCW
9.46.095.

ZDI filed its petition for judicial review of its declaratory action
against the state. The only action that is required to be filed against the
agency under the APA is an action challenging a rule. RCW 34.05.570
(2). The state is the proper party in all other actions. Culpepper v.
Snohomich Cty. Dept. of Planning, 59 Wn. App. 166, 796 P.2d 1285
(1990). This action is not a case filed against the commission or any
member thereof that would trigger RCW 9.46.095.

The plain language of RCW 9.46.095 is troubling for the state for
other reasons as well. RCW 9.46.095 makes no reference to petitions for
judicial review. Thﬁs, it cannot preempt the language of the APA, which
states the APA is the exclusive act governing petitions for judicial review.

RCW 34.05.514.
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Instead, RCW 9.46.095 has a narrow reference to an appeal from
an adjudicative proceeding involving a final decision of the commission to
deny, suspend, or revoke a license. That reference can be interpretgd
consistent with the provisions of the APA by interpreting the provision as
a clarification that the preamble does not authorize individuals to file
licensing actions in Superior court without exhausting admir_xistrative
remedies.

With the Commission, an appeal from an adjudicative proceeding
has two stages. A petitioner initially has the right to appeal the decision of
the commission to the full Commission. After the full Commission enters
an order, then the matter is treated as a petition for judicial review.

ZDI followed such procedure prior to filing in Superior Court.
ZDD’s petition for declaratory relief was initially brought before the
Commission who referred it to an administrative law judge for entry of an
order. Upon entry of that order, ZDI appealed to the Commission.  After
appearing before the Commission on appeal, ZDI petitioned for judicial
review under the APA.

If the “Provided . . .” sentence of RCW 9.46.095 had been omitted,
an individual may have argued the statute entitled the individual to direct

relief of licensing actions in Thurston County Superior Court. Thus, the
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section was never intended to limit application of the APA, but rather to
assure licensing actions were first heard administratively.

RCW 9.46.095 states the APA does apply to an appeal from an
adjudicative proceeding to deny a license. The Commission treated the
ZDI matter as a licensing action under its own rules. WAC 230-50-010.
There is no other basis than its licensing authofity for the Commission to
deny use of the equipment by its licensees. WAC 230-30-090. If the
Commission is not licensing the equipment, what then is it doing?
Approving the equipment is licensing the equipment. AR 5255. The
equipment is required to have a Commission stamp to authorize its
operation. AR 551-552, 295. |

Pursuant to WAC 230-50-850 a declaratory order has the same
status as any other order entered by the Commission in an adjudicative
proceeding. The APA is the same: “A declaratory order has the same
status as any other order entered in an agency adjudicative proceeding.”
RCW 34.05.240. Thus, ZDI’s appeal is a licensing aiction subject to the
APA under the plain language of RCW 9.46.095.

When the Legislature used the term “jurisdiction” in RCW
9.46.095, the Legislature did not intend to preempf subject matter
jurisdiction in Superior Court. The Constitution assures subject matter

jurisdiction in Superior Court. WASHINGTON CONSTITUTION Art. IV, § 1.
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Generally, all superior courts have precisely the same subject matter
jurisdiction because they have the same authority to adjudicate the same
“types of controversies.” Dougherty v. Dept. of L &I, 150 Wn.2d 310, 317,
76 P.2d 1183, 1186 (2003). “If one superior court possesses authority to
hear an appeal...there is no “jurisdictional” reason why another superior
court could not also hear that appeal.” Id. Historically, venue provisions
were argued to be “jurisdictional”; however the court reversed that logic
finding venue provisions procedural, rather than jurisdictional in the strict
sense. Young v. Clark, 149 Wn. 2d 130, 133-134, 65 P.3d 1192 (2003).
The use of the word “jurisdiction” does not necessarily confer subject
matter jurisdiction in a paﬁicular court. State v. Binford, 90 Wn.2d 370,
374, 582 P.2d 863, 866 (1978). While a statute may use the term
“jurisdiction” courts commonly interpret the term to mean “venue.”
Myuskovich v. State, 59 Wyo. 406, 141 P.2d 540 (1943). RCW 9.46.095
is not a jurisdiction statute. At best, it is a venue provision.

The Washington State. Code Reviser’s Office ad§ises in its Bill
Drafting Guide that when the Legislature uses a negative subject with an
affirmative, the phrase negates the obligation, but not the permission, to
act: (ii) “Avoid using a negative subject with an affirmative shall, “A
person may not...” is preferable to “No person shall...” The latter means

that no one is required to act. So read, it negates the obligation, but not
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the permission to act.” Thus, drafting rules invalidate the State’s
" interpretation.

The State waived its right to object to the full hearing in Thurston
County. “It is the distinct preference of modern procedural rules to allow
appeals to proceed to a hearing on the merits in the absence of substantial
prejudice to other parties.” Dougherty at 319-320. The State elected to
proceed to trial in Thurston County. When it appeared in -Thurston
County and filed its second motion to dismiss, it never raised the
jurisdiction issue.

If the State believed the Pierce County decision to transfer invalid,
the State should have moved to dismiss in Thurston County on
jurisdictional grounds, or it should have appealed the matter directly to the
Court of Appeals. It did not. Instead, the State proceeded to pursue a trial
on the merits in Thurston County, which is precisely the County the State
contends has jurisdiction. The State has not been prejudiced by Pierce
County’s ruling.

If the State can contend this matter should be dismissed under the
Gambling Act, the Cpmmission has “plenary powers™ that lack procedural
safeguards to control arbitrary administrative action and abuse of
discretionary power. Such all encompassing power is prohibited. The

APA must preempt the Gambling Act in order to achieve the balance of

47



power required under the constitution. Barry & Barry, Inc. v. Dept. of
" Motor Vehicles, 81 Wn.2d 155, 159, 500 P.2d 540 (1972). The APA
assures procedural safeguards for ZDI.

ZDI was prejudiced by the transfer due to the added costs
associated with trial in Thurston County. ZDI respectfully requests the
court award in excess of the statutory limits under the Equal Access to
Justice Act to remedy the harm it has suffered due to hearing the matter in
Thurston County.

H. ZDI’s Fee Award Was Unfairly Limited by the
Unconstitutional Legislative Caps

ZDI has incurred fees and expenses in excess of $125,000.00 to
protect its rights under the statutes. | CP 769-771. The cost and fee award
of less than $25,000.00 contravenes the public policy objectives of the
Equal Access to Justice Act. RCW 4.84.350.

The Legislature found that small corporations such as ZDI may be
deterred from seeking review of or defending against an unreaéonable
agency action because of the expense involved in securing the vindication
of their rights in administrative proceedings and because of the greater
resources and expertise of the State of Washington. The purpose of the
Equal Access to Justice Act is to ensure petitioners like ZDI have a greater

opportunity to defend it from inappropriate state agency actions and to
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protect its rights. RCW 4.84.340. The trial court correctly found the
Commission’s actions were not “substantially justified” for all of the
-reasons argued above.

The ﬁial court should have calculated fees at counsel’s rate of
$250.00 rather than the suggested statutory rate of $150.00. ZDI offered
the expert testimony of Paul Nordsletten CP 805-808. Attorney
Nordsletten confirmed that special factors such as “the limited availability
of qualified attomeys for the proceedings involved justifies a higher fee.”
RCW 4.84.340. Mr. Gerow testified that he could nét retain counsel at the
rate of $150.00 per hour to pursue his rights. CP 770. In these matters
before the Commission, counsel is forced to travel across the state.
Hearings in this matter were held in Walla Walla, Yakima, Spokane,
Tacoma and Olympia, which justifies the requirement for a rate in excess
of the statutory recommendation.

The State failed to controvert Attorney Nordsletten’s testimony.
The State’s reliance upon the testimony of a Rule 9 intern does not
provide sufficient testimony to controvert the experts. CP 944.  Fees
should have been calculated at $250.00 per hour.

With regard to the overall calculation, the trial court subtracted
time spent on the State’s motion to dismiss and on ZDI’s motion to

supplement the record. 8/17/07 VRP at 49. ZDI should not be penalized

49



for having asserted its right to hearing in Pierce County. As set forth
previously, this matter should have been heard in Pierce County.

With regard to its motion to supplement the record, the trial court
elected not to supplement the record. ZDI objects to that ruling because
the complete record further supports ZDI’s position. ZDI had the right to
make the request pursuant to the terms of the APA. RCW 34.05.566(7).
The motion was not frivolous, nor was it filed to delay or harass. The trial
court never made any such findings. Thus, the time expended should be
included in the final calculations. The mere fact that a court denies a
motion does not make the motion unwarranted. ZDI asks this court to
award the full $25,000.00 available under the plain language of the statute.
A full award under the Act is further justified by the fees expended on
appeal.

V1. CONCLUSION

Based upon the above arguments, ZDI asks this Court to affirm the
trial court and increase the cost and fee award to reflect ZDI’s actual costs
and fees.

DATED this 14™ day of March, 2008.

MILLER QUINLAN & AUTER, P.S., INC
[;J'joan K. M@BA #21319
Attorney for ZDI Gaming, Inc.

By
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APPENDIX 1




Tribal Lottery System player terminal inventory for the State of

Washington State Gambling Comm1ss1on

07/13/2005
eturn to WSGC Home Page

Return to W5GC Home ra:

[Name - ~|Number of Player Terminals
[Ange! of the Winds Casino a3

|Clearwater Casino and Bingo 4”?1 56

@Jlee Dam Casino ;_HEZ

rmerald Queen Casino (Best Western, Fife) j@

ﬁerald Queen Casino (Boat) j‘3104

Emerald Queen Casino I-5 _HT795

l—l_i?de Creek Casino ' 4”5